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ISSUES PRESENTED FOR REVIEW 


I. WHETHER IN-COURT IDENTIFICATION IS PERMISSIBLE 
WHEN THE EVIDENCE AT PRE-TRIAL SHOWED: | 


A. That the witness's opportunity to observe 
on the first occasion was not clearly ad- 
equate, and, 


That she equivocated as to the photographic 
identification, and there was evidence of 
suggestion made by the F.B.I., and 

That the lineup identification was made on 
the basis of the photographic identification, 
and, 


D. That the courtroom confrontation identifi- 
cation was positive. 


WHETHER POLICE MAY LEGALLY SEARCH A SUSPECT'S 
MOTEL ROOM WHEN THEY HAD: 


Strong evidence that the suspect committed 
the crime. 


That the suspect was armed. 

Entry was peaceable. 

But where 

1. Police had the room surrounded so that the 
suspect could not flee from the room, were 


he there. 


They asked the motel manager to use her 
passkey to gain entry. 


They have no information that the suspect 
is in the room, but rather were told that 
he was last eo ee ee oe 
minutes earlier. 


ADDENDUM TO_ STATEMENT OF XTSSUES, 


References and Rulings 


1. 


Ruling on Motion to Suvnpress Tédentification 


fr. vages 32-83 


Ruling on Motion to Suppress Tancible 


dence Seized. (Opinion of Jneqe) Tr. vas. 


Memorandum and Order Suporessing TeentiTica- 


‘tion by witness Kelly in United States v. 


Spriggs, United States District Court of the 


District of Columbia, Cr. No. 1935-69. 


Vv 


4. Where they did not announce their pre- 
sence in advance. 


III. WHERE A KEY DEFENSE WITNESS IS IN THE COURTROOM 
DURING THE GOVERNMENT'S CASE, AND RETAINED COUNSEL 
DECLARES THAT BECAUSE OF THAT FACT HE WILL NOT 
CALL THIS KEY WITNESS AND CANNOT RECALL THIS KEY 
WITNESS AND INDEED DOES NOT RECALL HIM, WERE APp- 
PELLANT'S RIGHTS SO PREJUDICED THAT NEW TRIAL 
SHOULD BE GRANTED? 


This case has not been before this Court. “under 
this or any other name, 


References to Rulings - None 


1. 


STATEMENT OF THE CASE 
Appellant was tried before a jury in the 
United States District Court and was convicted anda 
sentenced as follows: 
For entering a bank with intent to commit 


robbery, 5-20 years imprisonment; for armed robbery, 


5-20 years; for assault with a dangerous weapon, 2-6 


years; for carrying a deadly weapon, 1 year; and for 
unauthorized use of a motor vehicle, 1-3 years. 
The conviction and sentences all arose out 
of the same transaction. The sentences were concurrent. 
The trial and sentencing judge was the Hon- 
orable Aubrey E. Robinson. 
Appellant has been incarcerated as a result 
of the above convictions since April 29, 1970 and is 


at present at Lorton Reformatory. 


2. 


A. The Motion to Suppress Identification 
Appellant having moved that any identification 
testimony be suppressed, the Court held a hearing 
just prior to trial, on the motion (Tr. Ge An 
F.B.I. investigating agent testified that on Septem- 
ber 18, 1969, he showed six photographs to Mrs. Joy 
White at her home, without any suggestions, and that 
she positively identified appellant (Tr. 12), and 
that on November 20, at a lineup, she positively 
identified appellant (Tr. 13). One eyewitness who saw 
the robber in a ski mask said that in the lineup ap- 
pellant was about the size of the robber (tr. 15). 
A second eyewitness identified another person in the 
lineup but later testified that appellant was of the 


approximate height and weight of the robber. (Tr. 16, 


61> 62). Appellant was arrested on October 31, 1969, 


in the District of Columbia (Tr. 286). 

Mrs. White testified that on the morning 
of the robbery (which occurred about noon) se she 
passed by the bank she saw an automobile parked in 
cane of the driveway, (Tr. 29) and from a distance 


of 5-8 feet she saw two men in it (Tr. 30) that 


3. 


she looked for a few seconds (Tr. 31), that the car 
pulled into the drive-in entrance and one of the oc- 
cupants pulled a ski mask over his hair (Tr. 32). 
She saw his profile (Tr. 32) and hastened on. Two 
weeks after the robbery she was shown photographs 
(fr. 34), which she said "looked similar" to the man 
who donned the mask (Tr. 35) and that at the lineup 
she picked out appellant. 

Mrs. White could not remember whether she 
ever told a Legal Aid Agency Investigator that the 
F.B.I. Agent pointed out the picture of the appellant 
{fr. 43),, but did remember that the F.B.I. man said 
to her immediately after identification, "That's 


him" (Tr. 43). She didn't know whether appellant 


was the person who put on the mask but appellant "looked 


similar" to one of the men in the car (Tr. 44). When 
asked whether she was certain of the identification 
she replied, “No” (Tr. 44). Under redirect examina- 
tion she said she was certain appellant was one of 
the men in the car.(Tr. 45, 46). She recognized 
appellant at the lineup because she jad previously 
identified his photograph (Tr. 47) and was not cer- 


tain that it was appellant (Tr. 47). 
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The Legal Aid Agency investigator testified 
that Mrs. White told him on April 13 that she had 


picked out two photographs but was sure of neither, 


that she communicated this to the F.B.I. agent, that 


neither picture she had chosen was that of appellant, 
that the F.B.I. agent picked out another photograph 
and said, “This is the man that we have. ‘This is 
the man that committed the robbery." And that she 
told the Legal Aid Agency investigator, “That's the 
man I picked out of the lineup.' (Tr. 68) | 

The motion was denied (Tr. 83) and in-court 


identification was permitted, 
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'B. Motion to Suppress Tangible Evidence 
_ (fhe information contained in this section 
is to be found in the Pre-Trial Transcript, 


which is here abbreviated to Mo. Tr.) 


The appellant having moved to suppress 
tangible; evidence seized from appellant's motel room, 


the following evidence was presented: 


Barbara Pounds, manager of the Walter Reed 


Inn testified that around 12:10 p.m., September 3, 
(Mo. Tr. 8) two policemen came to the motel and to 
their questions she replied that appellant had paid 
$98.65 for his room ten minutes earlier and was 
registered there through the next day. She had last 
seen appellant walking toward the garage, an exit 
from the motel (Mo. Tr. 8-13). The police officers 
noted that the money with which appellant paid her 
was found from their serial numbers to have been 
taken during the bank robbery (Mo. Tr. 13). Shortly 
thereafter, the officer knocked several times on ap- 
pellant's door, and at the request of police, Mrs. 
Pounds opened the door with a passkey. Police an- 


nounced their purpose as they passed over the thres- 


Ge 


hold (Mo. Tr. 14, 33). They showed no warrant at that 


time (Mo. Tr. 15) nor had they one. 

At 3:30-4 p.m., of the same aate, police 
obtained a search warrant and later tres clothing 
and money from appellant's room (Mo. Tr. 39). Shortly 
after the robbery, a reliable informant a had given 
police successful leads in 35 cases, resulting in 20 
convictions, gave them information that 1ea them to 
the motel (Mo. Tr. 43). No noise in appellant's 
room (Mo. Tr. 44), was heard. : 

After searching the room, police called 
an Assistant United States Attorney es arrest 
and search warrants (Mo. Tr. 49). Pclice staked 
out the motel (Mo. Tr. 49), while one of them went 
to get a warrant (Mo. Tr. 49). 

On October 31, when appellant was arrested 
(Mo. Tr. 53), F.B.I. agents recovered a revolver. 

The Court denied the Motion to ae 
Tangible Evidence relying largely upon Dorman Ve 
United States, on Rehearing En Banc, U.S.C.A. No. 


22,736, Decided April 15, 1970, U.S. App. 


D.C. ng F.2d 
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/C. The Legal Aid Agency Witness 

| A Legal Aid Agency investigator interviewed 
Mrs. White two weeks prior to the trial. She told 
him that when the F.B.I. agents showed her the 
photographs, she picked out two pictures, said 
that she was not positive of either man, and that 
neither was appellant, that the F.B.I. agent pointed 
to one of the other photographs, saying, “This is 
the man that we have. This is the man that com- 
mitted the robbery." and that she said to the in- 
vestigator without prompting, "That's the man I 
picked out of the lineup". (Mo. Tr. 67-68) 

During the trial itself, and while the second 
Government witness was testifying, the following 
transpired: 

AT THE BENCH 

\MR. LAWSON: I was going to recall Mr. Kelly 


(The Legal Aid investigator). I understand he has 


been here listening to the testimony. 


THE COURT: Recall him. 
‘MR. LAWSON: He has been listening to the 


testimony. 
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THE COURT: I asked you to identify the 


defense witness to the jury. 
MR. LAWSON: I know that, but I thought he 
had gone. He has not. So I won't call him, I 


can’t call him. (Tr. 114) 


9. 


‘1. THE MOTION TO SUPPRESS THE IDENTIFICA- 
TION TESTIMONY SHOULD HAVE BEEN GRANTED. 


Please read Tr. pgs. 6, 12, 13, 15, 16, 

61, 286, 3-32, 34-35, 43-47, 68, 83, 121-122, 126, 142. 

| Appellant submits that the trial Court erred 
in permitting the in-court identification, our conten- 
tion being that a photographic identification based 
on mere similarity made two weeks after police had 
appellant as a prime suspect was firmed up by police 
confirmation into a it-looks-like-him identification 
at a lineup and then into a positive identification 
in court. As a result of police and F.B.I. sugges- 
tion, the identifying witness had become thoroughiy 
prepped or sensitized into giving testimony favorable 
to appellee. 

The events leading up to the Court confron- 
tation may be summarized as follows: 


| Mrs. “hite, a passerby just prior to the 


robbery, found her path blocked by an automobile five 


to eight feet in front of her. It was apparently 
a closed automobile, but the record is silent as to 
whether the windows were up or down, whether the 


sun was bright. Since it was noon, the sun would 
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not be shining into the auto through the windows to 


any great extent. 

Mrs. White equivocated as to whether she 
was certain in her own mind that opel tant was in 
the automobile, shifting from certainty to hesitancy, 
to founding her identification on similarity, to 
knowing that appellant was the man who donned the 
ski mask, to not recalling whether he ss that man, 
to being certain only that appellant was one of the 
two men in the automobile, to not being certain of 
that, to being certain of everything she had said 
earlier. : 

Possible clues to her state of mind, which 
is a matter most pertinent to identification, include 
these: | 

1. She was very much stricken by the 
face mask, so much so that she took aon the license 
number of the automobile, and gave it Ss police a 
few days later (Tr; 122). That she is ~ suggestable 
person is seen from her first statement during testi- 
mony that the car was five to six feet from her, 


although after the prosecutor suggested by a ques- 
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tion that it might be eight to ten feet, and even 
though he measured off eight feet and said it was 
eight feet, when the question was repeated to her, 
she replied eight to ten feet." 

| Her time of observation is unknown, but 
"it was just a quick glance, I made a second 
glance to make sure of what I was seeing” (Tr. 121). 
Moreover, on the second glance, she also saw the 
license plate and wrote it down (Tr. 122). 

She was frightened at the time of the trial. 

Two weeks after the robbery, she was shown 
photographs including one of appellant, about which 
ste testified as follows: 

"I looked, because there was somebody else 
looking similar, with that same shaped face, and so 
I looked and looked for a good ten minutes or so” 
(Tr. 126). 

She told the F.B.I. agent, "I said this 
(the picture of appellant} looked like the one” 

(Tr. 142). 


| His reply to her was, she testified, 


"That is the one" (Tr. 142) or "He said that is the 
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guy” (fr. 142) or "That's him" (Tr. 142) “ 

The effect of the FBI. agent's assurance, 
if he did so assure her, was to fortify Mrs. White as 
to eliminate all doubts in her mind. 

Virtually the same situation reached the 
United States District Court in United States ve 
Spriggs, Cr. No. 1985-s9. 

Spriggs was accused of robbing three milk- 
men on separate occasions. The three robberies in- 
volved were severed for trial. | 

In the robbery of one Kelly, the victim 
appeared at a lineup, saying in identifying Spriggs, 
"I believe it is No. 3." A few minutes later, in 
the corridor outside, the investigating officer in 
the case said to the complainant, "You picked a 
winner". (At the court hearing, the officer couldn't 
remember whether he had said that or not), ae 
that moment on, the complainant became positive in 
the identification. | 

The Honorable Judge William B. Bryant 


wrote a memorandum and order in the Spriggs case 


Suppressing the identification, and stating in part: 
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"The response of Kelly and the actions of the in- 
vestigating policeman convinced me that the risks 
of irreparable mistaken identification of the de- 
fendant would be too great if an in-court identi-- 
fication were allowed, regardless of the latitude 
provided counsel on cross examination". (See un- 
published but filed Memorandum and Order) 

The entire process of photographic, 
lineup and in-court identification is fraught with 
suggestivity and thepossibility of prejudice. Of 
course, those called upon to examine photographs 
will realize that police would not waste time pre- 
senting any unlikely suspects or only unlikely sus- 
pects. Of course, the identifiers realize that 
police would like to have an identification made, 
and of course they know that bona fide suspects 
will be in the lineup. We have no statistics on the 
proportion of persons identified either tentatively 
or positively from photographs but who are not 


chosen by the identifier at the lineup, we 


have seen no discussion of the problem in the 


literature, and it would be difficult to ascertain 
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the number of cases where improper identification 
techniques were used in any pre-trial Bees 

The prevalence is perhaps indicatea by 
the following instances where convictions followed 
evidence of non-standard or otherwise pocgestne 
identification and were brought to this Court for 
review and decided in 1970: 

United States v. Harris, No. 23,254, 
decided November 27, 1970. (Knowledge by the wit- 
ness that all those in lineup were Ben toa in the 
case) 3 

United States v. Robinson, No. 22,876, 
decided October 14, 1970. (Group pictures used) 

United States v. Sera eyes wO- 23, 630, 
decided August 28, 1970. (Tainted photographic and 
show-up in U.S. Commissioner's Office) | 

Sutton v. United States, No. 22,210, 


22,342, decided August 19, 1970. (Witness shown 


single photograph) 


United States v. Kemper, No. 22,558, 


22,559. (Stationhouse confrontation) 


Mendoza-Acosta v. United States, No. 


21,754, decided June 30, 1970. (Improper La Plata 


lineup) 

Young v. United States, No. 21,756-7, 
21,857, decided June 26, 1970. (Suggestive clothing, 
gun in lineup room) 

United States v. Greene, No. 22,923, deci- 


ded April 29, 1970. (Defendant called to United 


States Attorney's Office for identification) 
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Is appellant amiss in wondering whether 
suggestion at pre-trial identification has become 
a technique taken in the belief that the| Court may 
inferentially find it permissible, although im— 
proper, because there may be a finding of indepen- 
dent source? If there is an independent source, 
why continue using improper techniques? : (For 
a listing of controlling cases, see United States 
v. Harris (supra) page 6.) | 

See also Simmons ve United States, 390 
U.S. 377 (1968), which held that in pre-trial 
photographic identification, all of the facts of the 
Case must be considered, however, refusing the 
request that the Court use its supervisory powers 
to ban all such photographic identification. 


Even more recently, this Court said in 


United States v. Hallman, No. 23,800 U.S.C.A. (DC) 


decided January 11, 1971, as follows: 

3 “If there has been basic fairness of ap- 
proach (under2ining added) the prosecution is en- 
titled to present evidence of pretrial identi fica- 


tion. ee o 
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At another point, Hallman spoke of “where 


the overall balance lies in the furtherance of fair 
pretrial identification" and "the reality of fair 
pretrial identification’. 

We contend the identification procedures 
here were not basically fair, even the hard test of 


Hallman. 
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2. THE MOTION TO SUPPRESS THE TANGIBLE EVI- 
DENCE SHOULD HAVE BEEN GRANTED. 


Please read Mo. Tr. pgs. 8-15, 33, 39, 43-44, 


49, 53. 


In denying the Motion to Sucorans the Tan- 
gible Evidence seized at the appellant's motel room, 
the Court relied upon Dorman v. United a It 
is appellant's contention that Dorman set the outer 
boundaries of the police right to search, | seize and 
arrest without a warrant, and that the facts of the 
instant case do not permit application of the Dorman 
doctrine. 

As the trial Court held, in the case be- 
fore him, as in Dorman, a crime of violence had been 
committed, the perpetrators were armed, police had 
trustworthy information that appellant had committed 
the crime, and entry into the motel room was peaceable. 
The trial Court was mistaken in saying that there 
was every reason to believe that he (appe2tant) was 
still either in his room or reasonably neaxby. 

*The evidence seized included a pair of tennis shoes, 
a pair of trousers, five $20 bills, a General Motors 
master key, a U-Haul Company key (Tr. 277-282). The 
relevance of this evidence is shown by later testimony 


that one of the robbers wore tennis shoes; and thatasolen 
General Motors car was used. The bills were bait money. 
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the premises." And, as almost always, there was the 
likelihood or possibility of escape, a non-operative 
fact in the circumstances, we submit, 


We state first that the evidence before 


the Court showed that. some ten minutes before the 


police arrived at the motel, appellant paid his 
bill, made an advance of payment, and was last seen 
headed for the garage, an exit. 

Neither in Dorman, nor in the cases upon 
which it is based, did police have reliable infor- 
mation that the suspect was not at the premises 
which police wished to search. 

The Court said in Dorman, "There was no 
special knowledge that he (Dorman) was at home, but 
concepts of probable cause and reasonableness prima 
facie justify looking for a man at home after 10 p.m." 

In the case before the Court, appellant 
was in all likelihood, on his way from the motel 
rather than toward it or in it, 

Moreover, the cases upon which this Court 
relied in Dorman, as to this point, support appel- 


lant’s position. 


20. 


In Warder v. Hayden, 387 U.S. 294 (1967), 
the suspect had"run" into the house only minutes 
before. 

Washington v. United States, 

App. D.C. , 414 F.2d4 1119, rested upon 
whether there was probable cause and a Ber ictecrs 
in the record as to this point. It does not seem 
from the opinion that the point as to tack of war- 
rant was raised, | 

In Smith v. United States, 103 U.S. App. 


D.C. 48, 254 F.2d 751, cert.den. 357 U.S: 937 (1958), 


it was virtually certain the suspect was in the pre- 


mises. 

The trial court was literally eee in 
saying that the entry was peacable, Rew: police 
did not blow the door down. Instead, an their re- 
quest, the manager used a passkey to gain entrance. 
But this, while in fact was not a violent entry, it 
contained all the elements of illegality, disorder 
and conducivity to a breach of the ae 

Would the appellee contend that had the 


police hand wielded the passkey that the entry was 
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peaceable? It is abundantly clear that the manager 
was their agent. 

It is also apparent from the Court's 
findings, which are all based upon appellant's 
possession ofthe room that the Court found no aban- 
donment. Hence, police committed an entirely un- 
authorized entry, without even color of permission, 


in causing the door to be unlocked. 


In Dorman, Washington, and Smith, permis- 


sion, albeit under pressure perhaps, was given by a 
person in authority to permit entry. 

Nor were the factors that led this Court 
to the Dorman conclusion that police at the time of 
the entry showed “reasonableness of police attitude 
and conduct” present. In Dorman, the Court found 
that, "The police, by identifying their mission, 
give the person an opportunity to surrender himself 
without a struggle and thus avoid the invasion of 
privacy involved in entry into the horfe." 

In the instant ¢ase, police knocked and 
probably kicked the door, which was then unlocked 


and immediately, with their guns bared, leaped 
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across the threshold, announcing their presence and 
identity. If Dorman rested, as we think! it does, on 
facts showing deterrence of breaches of the peace, 
to affirm this conviction would be to mer taert the 
very action Dorman was designed to prevent, the 
then-prohibited predatory entry with no prior an- 
nouncement. If police had been equiped with one 

of their pneumatically driven battering noon the 


appellee's position would be no worse. 


The failure of police to obtain a warrant 


is not justified by Dorman. . 

In Dorman, the hour was 8:30 Me, on 
Friday, with the warranting magistrate and judge 
unavailable. In our case, the hour is shortly after 
noon on a weekday. That there would have been no 
difficulty in obtaining a warrant before ‘the search 
is apparent. Immediately after the search (and 
there were sufficient observations to call this a 
search), police called an Assistant United States 
Attorney, secured the premises, planted sentries, 
and one of them went downtown to obtain a warrant, 


which he obtained, 
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In this day and age, police no longer 
rely on street corner telephone call boxes for com- 
munications, There was a telephone in the motel 
manager's office, and for all we know, the officer 
had the ubiquitous walkie-talkie. There is little 
doubt that police could have had reinforcements in- 
stantaneously on demand, and that the premises 
could have been secured completely while the war- 
rant was being obtained. In any event, the tech- 
nical improvements in police communication should 
be made available to protect the rights of people 
under suspicion of police as they are to apprehend 
criminals. 

Thus, there was no likelihood of escape, - 
no likelihood of any more harm to police armed 
with a warrant as well as guns, and it has not been 


seriously contended that there was any evidence of 


a likelihood of destruction of evidence. Indeed, 


the Government has chosen to rest on the horn that 
the search (or that it was a no~search) was inci- 
dental to the entry for arrest purposes. 

To permit this kind of warrantless search 


widens Dorman to the point that police may break 
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in, search and seize whenever they have good reason 


to believe that a prime suspect in a recent felony 


had been present ten minutes earlier and left. 
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THE F.ILURE OF DEFENSE COUNSEL,BECAUSE OF 
A MISTAKEN VIEW OF THE PROCEDURAL LAW, TO 
CALL A KEY “ITNESS DEPRIVED APPELLANT OF 
A FAIR TRIAL. 


Please reac Tr. 67, 68, 114, 


At the outset, it should be noted that 
trial counsel (vho was also appellant's counsel 
for the identification hearing) was retained, 
while counsel at the pre-trial motions of February 26, 
1970, was from the Legal Aid Agency. 

While it is conceded that appellant had 
experienced and capable counsel of his own choice 
at time of the trial, a single inadvertent error of 
counsel may well have resulted in the judgment here 
appealed from. 

The testimony of Mrs. “hite, the sole 


identifying witness, was not unequivocal. Instances 


of her uncertainty or lack of clear memory are mani- 


fest. Had counsel been able to show that Mrs. 
White's testimony was che result of suggestive pro- 
cedures of the F.B.I. agents or that she was given 
to making contradictory statements as to what had 


transpired, the identification, replete with the 


exciting testimony of the putting on of the ski 
mask, would have been destroyed. 

It must be kept in mind that Mrs. White, 
as excited as she must have been, was so impressed 
by what she had witnessed that she copied down the 
auto license number but did not report the inci- 
dent to police immediately. Instead she waited 
for several days. It should be kept in mind also 
that she was frightened at time of trial, so much 
so that her address was not disciosed. 

The failure to introduce a witness to 
the jary does not automatically cause the disqualifi- 
cation of that witness. The exclusion of witnesses 
is within the sound discretion of the Court below, 


Laney v. United States, 54 App. D.C. 56, 294 F. 412, 


and Smith v. United States, 106 U.S, App. D.C, 318, 


272 F.2d 547. 

Indeed, in this instance the court invited 
counsel to recall the witness. It seems apparent 
that counsel misunderstood and that this misunderstand- 
ing may have destroyed appellant's chances for an 


acquittal. 
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CONCLUSION 


In view of the foregoing, appellant urges 


the Court that the judgment and sentence in this 


case be set aside and a new trial granted. 
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ISSUES PRESENTED* 
In the opinion of appellee, the following issues are presented: 


I. Was it proper to deny the motion to suppress identifi- 
cation testimony based on the alleged suggestion of an FBI. 
agent during a photographic display, but which all the credit- 
able testimony showed was without suggestion and resulted 
in appellant’s independent identification by a witness? 

II. Was the motion to suppress tangible evidence seized 
from appellant’s motel room pursuant to a search warrant 
properly denied where the:only biisis for any claimed illegality 
was a peaceable, warrantless police entry to effect an arrest 
a few hours before, but within an hour after the crime and 
within minutes of appellant’s observation in the motel? 

III. Could there be a denial of a fair trial merely in the 
decision of appellant’s counsel not to call a purported impeach- 
ment witness (an investigator) simply because he was not 
introduced to the jury and had heard the testimony of a 


Government witness, when the court specifically gave counsel 
permission to call the witness, and in any event the effect of 
his testimony was derived in another manner? 


— 


* This case has not previously been before this Court. 
(mx) 


Gnited States Court of Appeals 


JOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24441 
Unrrep States oF AMERICA, APPELLEE 
vw. 
Leonarp G, MeRap, aPPELLANT 


APPEAL FROM THE UNITED STATES DISTRICT COUR? 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Originally charged in a fourteen count indictment, appellant, 
following dismissal of three counts upon Government motion, 
was tried April 27-29, 1970 by jury before Judge Aubrey E. 
Robinson, Jr., on an eleven count indictment charging the 
following offenses: entering a bank, with federally insured 
deposits, with the intent to commit robbery (18 US.C. 
2113(a)—count 1), armed robbery (22 D.C. Code § 3202— 
count 2), robbery (22 D.C. Code § 2901—count 3), assault with 
a dangerous weapon (22 D.C. Code § 502—counts 4-8), carry- 
ing 2 pistol without a license (22 D.C. Code § 3204—count 9), 
grand larceny (22 D.C. Code §2201—count 10), and unau- 
thorized use of a vehicle (22 DC. Code §2204—count 11) 
(Tr. 83-85). Appellant was later sentenced to concurrent terms 
of imprisonment of 5-20 years on eounts 1 and 2; 2-6 years 
on counts 4-8; 1 year on count 9; and 1-3 years on count 112 


*No verdict was returned as to count $ (robbery) and appellant was found 
not guilty as to count 10 (grand lareeny). 


(1) 
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The’ offenses ‘arose from: the’ armed holdup by two meron 
September '3, 1969 ofa branch bank, at 4301 49th Street; LNG 
of the American Security & Trust Company. 

Around ‘11:15 a.m: ‘Mrs? Joy White ‘was walking: along 40th 
Street towards the front of the bank when a car with ‘two 
occupants was driven’ out ‘of a parking lot in front of hers‘As 
she waited for it to’ pass;’she noticed the occupants for about 
a minute from: a distance’ of approximately ‘eight feet (Tr. 
115-119). The car proceeded a short distance and turned‘into 
the driveway of the bank: While continuing -her walking, 
Mrs. Joy approached the'car as‘it was stopped inthe driveway, 
and again while about eight feet away, she saw one ofthe 
two men in the car, later identified as appellant, pulling a mask 
over his face. She observed only his profile, but quite intently 
(Tr. 119-121, 129-131): ‘Suspicious of criminal activity,;she 
jotted down the license number (652-790) of the car, and about 
two days later when she learned that there had been a robbery 
of the bank, she notified“police (Tr. 122, 123, 128-129); *« 

On September 18, 1969, agents of the F.B.I. took to her hime 
six photographs which she viewed for about ten minutes before 
identifying a photograph of appellant (“this looked liké-the 
one”) as the masked man (Tr. 124-126, 133). On November20; 
1969, she identified appellant from a lineup (Tr. 125-127}and 
positively identified him in court during trial? (Tr. 125-427). 

John W. Wingo had gone:to the bank to deposit'a check,‘arid 
noticed a car parked in the driveway alongside the bank‘with 
& man standing there with a door of the car open which bloeked 
the walkway. Soon this person went inside the bank and‘after 
Mr. Wingo heard an apparent gunshot, two men ran out;-one 
with a mask’ who carried a bag in one hand and:a gun in’the 
other. They fled in a blue Chevrolet, bearing license number 
652-790 (Tr..166-170). Charles:C. Ailes; Jr. the branch man- 
ager, was sitting at his desk around 11:20 a.m. and there‘were 
customers and: other ‘ bank .employees, including © Batbara 
Pierrot, Alberta Falker, and Helen G. Hosier, who were present 
at that time (Tr. 86-87, ae Two men, one weanng2 a ski 


* The triat Judge had. ruled, based on an extensive pretrial Sdentifcation 
hearing,.to allow the in-court identification, (Tr.. 6-83). See Argument I 
herein. ; 
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ask, entéred the bank; ordered everyone tothe flooryand-fired 
4'shot into the-ceiling. While'the masked man:waved two guiis 
back and forth; his companion vaulted the.teller’s counter.and 
proceeded-to empty: the teller drawers (Tr: 99-100, 102, 107, 
112): A total of $987 was’ taken from-teller Helen Hosier’s 
drawer, which contained money with recorded serial: numbers 
(Tx: 103-104). Mr. Ailes: viewed photographs after the holdup 
bat made-no identification. (Tr. 104). At.a lineup .he tenta- 
‘tively: identified a. person. based on ‘height and body build (Tr. 
104-105, 112) and at. trial merely. indicated that. appellant 
was of the same stature (Tr. 105-106, 112). Cine ad 
;Mrs. Helen G. Hosier, a teller in the bank, noticed before 
complying with the order to get to.the floor, that the masked 
man, at that time with only one gun, stationed himself at the 
door, and that the robber who vaulted the teller’s counter wore 
tennis shoes (Tr. 160, 162). As with Mr. Ailes, she was not 
‘able. to make any positive identification from photographs, or 
at the lineup, and at trial indicated only that appellant ap- 
peared to be the same in height and weight as the masked man 
at:the door (Tr. 156-159, 163). fas 
‘‘; An audit shortly after the robbery revealed that ten twenty 
dollars bills ($200) with recorded. serial. numbers—the “bait 
/money”—was among the money taken from Mrs: Hosier’s cash 
drawer (Tr. 173-177). Around noon the same day, about forty 
| minutes after the robbery, appellant paid his room bill through 
neon the next day at the Walter Reed Inn, 6600 Georgia Ave- 
nue,-N.W. to the manager, Mrs. Barbara Pounds; with two 
twenty dollar bills ($40) that: were identified as a part of the 
bait; money by two detectives, King and Noone, who went to 
the motel on an informant’s tip, within ten or fifteen minutes 
after appellant. paid his bill (Tr. 200-202, 269-270). (Appel- 
lant had stayed at the inn since July: 21, 1969, living in. various 
rooms and under different names, and paid his bill daily or 
sometimes every other day. Tr. 195, 198; 303). The detectives 
asked about appellant, whom. Mrs. Pounds speculated had gone 
out, but she agreed to take the officers, to-appellant’s room 
(Tr. 203, 253). The officers knocked loudly. on the door to 
appellant’s room, but without response. After a few seconds, 
Mrs:Pounds opened the door with @ passkey, and the officers 
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entered and inspected ‘thé room; noticmg dothing and tennis 
shoes‘on: the floor in the dressing area of a closet. After = Sew. - 
minutes the officers left ‘the room; without disturbing or remoyv- - 
ing any items (Tr. 254, 258-260, 271-274): Detective Noone 
remained in the area to “stake ont’’ the room while Detective 
King sought arrest and-search warrants. Upon Detective King’s 
return around 4:45 p.m., the seareh warrant for appellant's 
room was executed and items of clothing and the tennis shoes 
were seized. Five twenty dollar bills ($100) found in the pocket 
of a pair of pants proved to be part of the bait money taken 
from the bank (Tr. 276-277). Also, what appeared to be a 
General Motors ‘master key was seized (Tr. 278), and it: was 
later used to start the motor of the getaway car in the rob- 
bery—a 1965 Chevrolet with license number 652-790 (Tr. 285- 
286) which was reported stolen August 28, 1969 (Tr. 185-187) 
and found abandoned in an alley by a policeman on the morn- 
ing following the robbery (Tr. 191-192). 

Appellant’s room was watched until the ari en 
tember 4, but appellant did not appear (Tr. 279-280). He was 
arrested over a month later, October 31, 1969, at an apartment 
on Fourteenth Street, N.W. where F.B.I. agents found Jim 
concealed under a bed (Tr. 286-287). 

Appellant in his alibi defense claimed that he had spent the 
morning of September 3 visiting bis mother-in-law and: his 
children whom he had taken to the residence of a baby-sitter 
before bis - brother-in-law returned him to his room at-the 
Walter Reed inn (Tr. 289-290). Before leaving the motel again, 
this time for the Court of General Sessions where he remained 
most of the afternoon, appellant paid his room bill to Mrs. 
Pounds, but. not with any twenty dollar bills which he asserted 
he did not have (Tr. 239-291). Appellant indicated he lived 
im his room alone and did not have any known visitors that 
day. Bes enter See ease ad ese 
dence were his (Tr. 292,294). 


*A rebuttal witness, James B. Weissman, desk clerk at the Walter Reed 
Inn said that he saw appeliant come from the Inn’s garage on September 3 
around 11-59. am. (abhouta half bour after the robbery) weaxing a. psir 
of pants—dungarees—similer to those introduced in evidence (Tr. 311-312). 


5 
‘Doris Hoyle testified that appellant: brought-his kids to her. 
home between 9:30 and 10:00: #.m:2:on:September, 3. and..re-. 
mained yeaa coer  adicinan git 
with son (Tr. 301-302)... .~ : 
ARGUMENT » h 
Lhe motion te oupprne the iintistontntinony was 

properly denied. 
(Tr.. 6-83) 

Appellant seems to' claim that the identification ‘testimony. 
of Mrs. Joy White, the only witness te identify him in: court 
and:to directly implicate him in the.robbery, should have been: 
suppressed. The claim is based on what appellant regards as a 
suggestive photographic identification which he ergues invali- 
dated the subsequent lineup and in-court identifications. (Ap- 
pellant’s brief, pp. 9-17). We do not agree. The in-eourt identi- 
fication by the witness at trial was not in any way. fatally 
tainted by the pre-trial photographic identification. See Sim- 
mons V. United States, 390 U.S. 377 ey There was not any 
taint:at all.‘ 

“This issue was the subject of an extensive pre-trial eviden- 


tiary hearing, following which the trial court found that the in- 
court. identification should be permitted (Tr. 6-83). Appellant 
offers no sound reason to reject that finding, As Mrs. White 
testified at the hearing—and at trial—she observed the occu- 
pants of what turned out to be the getaway car before and dur- 
ing the donning of a ski mask while the car was parked near the 
bank bank (Tr. 29-31, 42).> She became suspicious of criminal ac- 


~<Byom vie viewing the total surrounding circumstances, any photographic 
identification procedure must have been so impermissibly suggestive as to 
produce a very substantial likelihood of irreparable misidentification. Sim- 
mons v. United States, supra at 383-384. The procedure here, as we submit 
the record irrefutably shows, did not. Moreover, the Government is entitled 
to show, as it did bere, the basic fairness of approach in obtaining a pre 
trial identification. United States v. Hallman, D.C. Cir. No. 23,800, Janu- 
ary 11, 1971; Clemons v. United States, 183 U.S. App. D.C. 27, 40, 408 F. 2a 
1230,'1243 (1968), cert. denied 394 U.S. 964 (1969). 

“While she originally identified appellant as this person, on cross-examina- 
tion she appeared somewhat uncertain (Tr: 44), but was nevertheless posi- 
tive he was in the car: Se a ee 42, 
45-46). 
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tivity (Tr.'32-33):'(As it ‘appears fron: her trial ‘testimény, Her 
suspicion led her to note the license number of thé ear‘ant to 
report it to the police when she learned of the robbery a-couple 
of days later, Tr. 122.) On September 18, about two weeks after 
the robbery, she was shown six photographs at her home by 
F.B.L. agents who simply put thé photographs ona table‘and 
asked her if she could identify any of them (Tr. 33-34, 40) “She 
picked the photograph of ‘appellant: Neither ‘agent-had told‘her 
to select a particular photograph or suggested in any way @ par- 
ticular identification’ (Tr: 34-37). This evidence was sufficient 
to permit her in-court identification. United States'v. Witiams 
(& Bethel), —— US. App. D.C. ——, 421 F.2d 1166 (1970). 
After her identification,’an agent apparently did say “that is 
the guy” (Tr. 42) and appellant somehow feels this alone “in- 
validated her later lineup (November 20) and in-court identi- 
fications.* We simply’ observe that if Mrs. White was able to 
identify appellant from a photograph, it was not at all extraor- 
dinary that she should identify him in the flesh. - £951: 

Under Simmons a photographic identification is to béecon- 
sidered in ‘terms of whether it has occurred with impermis- 
sible suggestiveness. Since the record supports the conchision 
that the circumstances here were not at all (unfairly) sugges- 
tive, the question, let alone'the extent, of any impermissibility, 
could hardly ’be reached in this case." 193% 


“In United States v. Kirby,.—— 0.8. App. D.C. —, 427 F. 24 610 (1970) 
this Court, though primarily concerned with the right-to-counsel claim at the 
photographic identification, noted that after the victim identified appellant 
from seven photographs, the police officer told her that apparent crime: pro- 
ceeds had been. found on him and that a warrant would be obtained. 


Court went on to affirm the convictions. on 
"Although there Was ‘no explicit finding of'an independent source for 
Mrs. White's in-court: identification,’ which this Court has suggested even 
when no due process violation is found, see Clemons v. United States, 133 
U.S. App. D.C.-27, 408 F. 24 1230 (1968 (en banc), cert, denied, $94 U.S. 964 
(1969), the record clearly supports stich a finding (Tr. 29-38, 42). ~~ 
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-I& The-motion:.to subpress ene evidénce -was- properly 
: denied. : 


(Tr? 3-6; 160, 162, 192,277, 285-286, 312; M. Tr. (2/26/70) 
1-69) ; 


Appellant claims that’ the initial er antiees police entry 
into.his motel room with the aid of the motel manager was il- 
legal, and that therefore the search. warrant seizure a few hours 
later. of some items (clothing, -money,. and-keys), which were 
incidentally observed previously, should not. have been allowed 
in evidence at his trial. (Appellant’s. brief, pp. 18-25.) The 
trial court’s ruling, denying suppression. of this evidence, was 
eminently correct, antl appellant has presented no sound reason 
for-disturbing it. 

; Inasmuch as the police officers. initially entered the room. to 
make an arrest minutes after the robbery, this case presented, 
asthe trial court determined (Tr. 3-6). the kind of exigent 
circumstances and urgent ‘need that, justified police entry in 
Dorman v. United States, —— US. App. D.C. —,.435 F.2d 
385.,(1970) (en banc), without: the delay incident to obtaining 
& warrant. 

_ Shortly after noon (around 12:20), within an hour (55 
minutes) of the bank robbery, Detectives King and Noone, 
based on reliable information that appellant: was involved in 
the robbery, went to the Walter Reed Inn, a motel on Georgia 
Avenue N.W. There they spoke to the motel manager, Mrs. 
‘Barbara Pounds and learned that appellant only ten minutes 
before had paid: his bill ($98.65)-for occupancy: of room. 216 
through to noon the next day (September 4) (M: Tr? 35, 38, 
40, 41). Examination of the bills, which Mrs. Pounds could 
easily produce sinee no one else had given her cash since appel- 
lant left, revealed two twenty dollar bills were: bait money from 
‘the bank robbery .(M. Tr.13, 23, 41-42). ‘The officers inquired. 
about appellant and Mrs. Pounds told them that appellant had 
walked toward the garage of the motel, but she did not see him 
leave the motel, and could not:say whether appellant was then 


~.*“M: Tr?” refers to.transcript of: the hearing: CRebcuary <5 02m) on the 
motion to suppress tangible evidence (pages-1-69) .. 
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in the motel or not. She. agreed: to.take.the officers, desirous, of 
arresting appellant, to his;room to determine if he was there. 
They knacked loudly at.his door several times without response. 
After a while, Mrs. Pounds opened the door with a passkey.and 
the officers entered, stating “Police, McRae” as they crossed the 
threshold (M: Tr. 13-14, 23-24, 42-44). The officers searched 
a few minutes unavailingly for appellant in this room, actually 
a full efficiency apartment with a baleony providing easy access 
to the street level. Several items, ciothing, tennis shoes, a Gen- 
eral Motors key, and a U-Haul rental key, were observed in 
plain view but Jeft undisturbed (M. Tr. 18, 25-26, 29, 31, 
45-49). 

After both. officers left the apartment, Detective King went 
downstairs to call an Assistant United States Attorney to 
obtain approval for arrest and search warrants. He obtained a 
search warrant and around 4:30 p.m. he returned to appellznt’s 
room where it was executed (M. Tr. 48-49). Among the items 
seized and introduced in evidence at trial were @ pair of tennis 
shoes (the robber vaulting the bank counter wore tennis shoes, 
Tr. 160, 162), a General Motors key (which started the motor of 
the stolen getaway car, Tr. 192, 285-286) pair of pants (simi- 
lar to those worn by appellant when seen a. few minutes after 
the robbery, Tr. 312), and five twenty dollar bills (comprising 
part of the bank bait money, Tr. 277). 

Since the officers arrived at the motel in which appellant was 
staying minutes after the robbery, and were informed that 
appellant had just paid a bill no more than ten minutes before . 
their arrival, and had indeed not been seen leaving the motel, 
it was reasonable to enter his room without a warrant to search 
for him” Warden v. Hayden, 387 U.S. 294 (1967), and we:syb- 
mit, strictly as a matter of hot pursuit, id. at 310-311 (con- 
curring opinion). ; 

Nonetheless,:as Dorman sustained as reasonable police con- 
duet the seizure of evidence based on the warrantless entry 
some few: hours after the armed robbery and ‘within an -hour 
of an eyewitness identification, so should the cautious conduct 


*3¢ was made quite clear that a warrant to search the apartment for 
evidence was to be obtained in any event (M. Tr. 49). ip? 


) 

hert, involving vio seizure at the’ time’ of the claimed iHégal 
entry, be similarly’ regarded: Clearly, the material-cofisiders- 
tidtis ‘enumerated in Dorman, supra ‘at’ —— — —; 435 F.3dat 
392-393, compel, ‘as the trial court determined: such ‘a réstilt: 
“.. Q) a grave offense, a crime of violetidé-armed tob- 
_ bery, had béen committed and with the discharge of a 
_ _ (2) there was reason to believe appellant was armed, 
increasing danger to the community, or to the officers at 

the time of arrest; *° ; 

(3) there was a clear showing of probable causé, apart 
from the informant’s tip, in finding part of the bank bait 
money among the bills with which appellant had just 
paid his motel bill; 

(4) it strongly appeared that appellant, having only 
so recently paid a bill and not having been seen leaving 
the motel, might be in the premises entered: 

_ (5) there was a likelihood that appellant might es- 
cape if not apprehended quickly, particularly since here 
the balcony to his apartment provided easy access to 
the street level; 

(6) the entry with the aid of the motel manager was 
peaceable with ample opportunity for appellant (or any 

_ occupant) to respond to the attempt to gain entry; and 

(7) the entry was during the daytime. ~ 

Thus, the trial court properly allowed introduction of the 
seized evidence. 


IiLThe decision of appellant’s counsel declining to call a 
possible defense witness did not deprive appellant of a fair 


trial. 
(Tr. 114, 138; M. Tr. 66-76) 


Tt seems that appellant argues the denial of a fair trial by 
the’ decision of his counsel not to call a possible witness, an 
investigator who interviewed Mrs. :White (the only witness 
to:directly implicate appellant in the robbery) when that‘in- 
vestigator would, we assume, testify as he did at an identifica- 


* This was indeed the case as demonstrated by ‘appellant's eventual arrest 
almost two months later in the apartment of a woman friend (M. Tr. 53-55). 
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‘tion hearing that Mrs. White had said in-an. interview with 
-him that an F.B.I. agent had pointed to.appellant’s photograph 
before she identified him (M. Tr. 66-76), purportedly impeach- 
ing her identification testimony that he had not. (Appellant’s 
brief, pp. 25-27). ; Z 

Appellant’s counsel did perhaps labor under the misappre- 
hension that the investigator could not be called as a witness 
since he had not been introduced to the jury during voir dire 
and had sat in the courtroom, after testifying pretrial himself, 
during the testimony of a Government witness (Charles Ailes). 
(Tr. 138). 

It is enough to note that allowing the investigator to testify 
under these.circumstances.was a matter within the discretion 
of the trial judge * and that here he gave appellant’s counsel 
specific permission to present the witness during the trial. (Tr. 
114). 

Moreover, Mrs. White was pointedly cross-examined at trial 
on whether an F.B.I. agent pointed to a photograph before or 
after she made an identification. Indeed, her very testimony 
at the pre-trial hearing concerning her alleged statement to 
the investigator was read to the jury during the trial (Tr. 
138), -and-in-view of.her clear testimony that the F.B.I. agent 
did not suggest in any way whom she should identify, the rec- 
ord was clear and appellant had in any event as much benefit 
as this matter of supposed impeachment could yield. 


CONCLUSION 


WHEREFoRE, appellee respectfully submits that the judg- 
ment of the District Court, should be affirmed. 
THomas A. FLANNERY, 
United States Attorney. 
JoHN A. Terry, 
Joun F. Evans, 
Juiros A. JouNnson, 
Assistant United States Attorneys. 
“See Copeland v. United States, 120 U.S. App. D.C. 5, 7, S48 F. 2d 287, 
289 (1964) ; United States v. Bostic, 827 F. 24 968 (6th Cir. 1964). 
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